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. 1 NTRODUCTI ON

Petitioner David Elliot (“Elliot”) is a state prisoner
currently serving a life sentence at SCI Smithfield for the
nmur der of James Rebuck (“Rebuck”). Elliot’s counsel filed a
petition for Wit of Habeas Corpus pursuant to 28 U S.C. § 2254
on Cctober 31, 2002. 1In his petition, Elliot clainmed that his
trial counsel was ineffective for failing to object to the
court’s instruction on co-conspirator liability with respect to
first degree murder and the charge given on voluntary
mansl| aught er.

The petition was referred to United States Magi strate Judge
Arnol d Rapoport (“Judge Rapoport”). After respondents filed
specific answers to the petition and a nmenmorandum of law in
support thereof, Judge Rapoport issued a Report and

Reconmendation (“R & R’) (paper no. 8) that the petition be



denied. Elliot filed objections to the R & R and the court held
a hearing on February 2, 2004. After de novo review, for the
reasons set forth below, the petition will be deni ed.

1. BACKGROUND

On May 1, 1997, after a jury trial before the Honorabl e Ward
F. Cdark, Elliot was convicted of first degree nmurder, burglary,
conspiracy to conmt nurder, and solicitation to conmt nurder.

At trial, the evidence showed Elliot elicited the help of his
cousin, Scott Stocklin (“Stocklin”), to kill Janes Rebuck in
retaliation for a sexual advance Rebuck rmade on Elliot.

On the night of October 24, 1996, Elliot and Rebuck had been
drinking at a bar. Elliot went to Rebuck’s house and passed out
after using cocaine and taking pills. Wen he awke, Rebuck had
removed Elliot’s pants, was on top of himand attenpting to have
sex with him Elliot left in a rage; after arriving home, he
call ed several people to try to find sonmeone to help him kil
Rebuck. Both his roommate and another friend refused to help
him Elliot then called his cousin, Stocklin.

In the early norning of Cctober 25, Elliot and Stocklin
arrived at Rebuck’s house. They were wearing |latex gl oves but
kept their hands hidden in their pockets. Stocklin had a
basebal | bat and struck Rebuck with it repeatedly. Wile Stocklin
hit Rebuck with the bat, Elliot went to the kitchen to get a

knife. Rebuck was stabbed forty-five tines; there were nine stab



wounds to the heart. The autopsy showed that Rebuck | ost about
40% of his bl ood and probably died from bl ood | oss.

Elliot was sentenced to |ife inprisonnent. Trial counsel
filed a tinely appeal on Elliot’s behalf. On March 6, 1999, the

Superior Court affirnmed the sentence. Comonwealth v. Elliot,

625 Phila. 1998. The Pennsyl vani a Suprene Court denied allocatur
on Septenber 28, 1999.

Elliot, in his petition under Pennsylvania’ s Post Conviction
Relief Act (“PCRA"), 42 Pa.C S. A 88 9541-9551, clained trial
counsel was ineffective for failing to object to portions of the
jury charge. Elliot’s petition was denied; the Superior Court

affirmed the denial of relief on Novenber 8, 2001. Commpnweal t h

v. Elliot, 878 EDA 2001. The Pennsyl vani a Suprene Court denied

al l ocatur on Cctober 15, 2002. Comonwealth v. Elliot, 995 MAL

2001.
111. DI SCUSSI ON

Elliot asserts his trial counsel was ineffective for failing
to object to the court’s incorrect instructions on co-conspirator
liability. Elliot contends the jury instructions diluted the
Commonweal th’ s burden of proof and allowed himto be convicted
based on the intent of his acconplice without regard to his
actual intent. He argues the jury could have convicted himon
the incorrect instructions without finding that he specifically

i ntended that Rebuck die.



For a first degree murder conviction, the jury rmust find
that the defendant possessed a specific intent that the victim
die. The court gave broad based co-conspirator instructions that
if the jury found a conspiracy to conmt a crimnal act, each
party was equally cul pable; Elliot contends the conspiracy
instruction allowed the jury to find himguilty of first degree
nmurder even if he did not have the specific intent to kill.

Elliot relies on Smth v. Horn, 120 F.3d 400 (3d Gr. 1997)

and Everett v. Beard, 290 F.3d 500 (3d G r. 2002). These cases

i nvol ved conspiracies to conmt robbery during which soneone was
killed. In both cases, the Court of Appeals concluded the co-
conspirators may not have had the requisite intent to kil
necessary for the first degree nurder conviction, because the
conspiracies did not involve nurder.

In Smith v. Horn, the Court of Appeals stated the proper

inquiry is “whether there is a reasonable |ikelihood that the
jury has applied the challenged instructions in a way that
violates the Constitution.” Smth, 120 F.3d at 411. The court
concluded that the jury instructions were confusing and al | owed
conviction of Smith for first-degree nmurder w thout a finding of

specific intent. 1In Everett v. Beard, 290 F.3d 500 (3d Gr.

2002), Gerald Everett drove the car carrying two nen who robbed
and nmurdered a grocery store owner. No one alleged that Everett
i nt ended anyone be shot; the trial court repeatedly instructed

that Everett could be found guilty of intentional nurder if his
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acconplice intended to cause the victinis death. Both Smth and
Everett are distinguishable fromElliot’s case.

Elliot devised a plan with Stocklin to kill Rebuck. Many
Wi tnesses testified that Elliot planned to kill Rebuck.

After the instructions on conspiracy, the trial court correctly
instructed the jury on first degree nurder and the specific
intent requirenent. Judge Rapoport viewed the charge as a whol e
and found that because first degree nurder was correctly defined,
there was no error.

Elliot presents this as an ineffective assistance of counsel
cl ai m because his counsel failed to object to the faulty
instructions. Therefore, even if the instructions were faulty,
the court nust eval uate whether, but for counsel’s failure to
object, “the result of the proceedi ng woul d have been different”
or that the ineffectiveness was “sufficient to underm ne

confidence in the outcone.” Strickland v. Washi ngton, 466 U. S.

668, 694 (1984). The overwhel mi ng evidence at trial showed that
Elliot intended to kill Rebuck; even if the instructions were

confusing, Elliot was not prejudiced by them See Commobnwealth

v. Chester, 557 Pa. 358, 380, n. 12, 733 A 2d 1242, 1253 n.12

(1999); Comonwealth v. Wayne, 553 Pa. 614, 720 A 2d 456 (1998).

Elliot also contends that his trial counsel was ineffective
because he failed to object to instructions on voluntary
mansl| aught er i nposing a burden on the defense. The trial court

stated in part:



A sudden passi on which would reduce an unlawful killing from
Murder to Voluntary Mansl aughter, nust be due to legally
adequat e provocation. And even if there’'s sufficient |egal
provocation, if there’'s sufficient time to cool, then the
killing cannot be voluntary mansl aughter. The killing has
to be conmtted under legally sufficient provocation in
nmonmentary frenzy or passion which placed the accused beyond
control or reason. Then, in such cases, you're justified in
finding the defendant guilty of voluntary mansl aughter.
The court also instructed that the jury could return a verdict of
vol untary mansl aughter if it was satisfied beyond a reasonable
doubt that the killing “was unlawful .wi thout malice while in the
state of sudden and intense passion resulting from serious |egal
provocation.”

Elliot asserts that these instructions unconstitutionally
gave himthe burden of negating malice. Thr oughout the charge,
the court stated the burden of proof was on the Conmonweal t h.

The court never nmade a statenent that Elliot had to prove that
there was no malice; burden-shifting cannot be inferred fromthe
i nstructions on voluntary mansl aughter. Counsel was not

ineffective for failing to object to the voluntary nmansl aughter

charge. Werts v. Vaughn, 228 F.3d 178, 203 (3d G r.

2000) (counsel cannot be deened ineffective for failing to raise a

neritless claim.

V.  CONCLUSI ON

For the foregoing reason’s petitioner David Elliot’s



objections to the Report and Recommendation will be overrul ed.

An appropriate order foll ows.
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NO. 02-8252

ORDER

AND NOW this day of February 2004, upon consi deration
of petitioner’s Petition for Wit of Habeas Corpus by a Person in
State Custody pursuant to 28 U.S.C. 8§ 2254 (Docunent No. 1),
United States Magistrate Judge Arnol d Rapoport’s Report and
Reconmendati on (Docunent No. 8), Petitioner’s Qbjections to

Magi strate Judge’s Report and Recommendati on (Docunent No. 9),
and followi ng a hearing at which counsel for all parties were

heard, for the reasons stated in the foregoing Menorandum it is

her eby ORDERED t hat :



The Report and Reconmendati on (Docurment No. 8) is APPROVED

and ADOPTED;

Petitioner’s Objections to Magistrate Judge’'s Report and

Reconmendati on (Docunent No. 9) are OVERRULED,

Petitioner’'s Petition for Wit of Habeas Corpus by a Person

in State Custody (Document No. 1) is DEN ED;

There is no probable cause to issue a certificate of

appeal ability;

The Cerk of the Court shall nmark this case cl osed for

statistical purposes.

S.J.



